BEFORE THE STATE TAX APPEAL BOARD
OF THE STATE OF MONTANA

SHARON ANN WARREN, )
)
Appel | ant, ) DOCKET NO.: PT-2003-51
)
THE DEPARTNMENT OF REVENUE )  FACTUAL BACKGROUND,
OF THE STATE OF MONTANA, ) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
Respondent . )  FOR JUDI Cl AL REVI EW

The above-entitled appeal was heard on Septenber 28,
2004, in Bozeman, Montana, in accordance with an order of
the State Tax Appeal Board of the State of Mntana (Board).
The notice of the hearing was duly given as required by
| aw. The taxpayer, represented by her husband, Carl Warren,
presented testinony in support of the appeal (taxpayer).
The Departnent of Revenue (DOR), represented by Appraisers
Lonnie Crawford and John Elliott, presented evidence and
testinmony in opposition to the appeal.

The duty of this Board is to determ ne the appropriate
mar ket value for the property based on a preponderance of
t he evi dence. Testinony was taken from both the Taxpayer
and the Departnent of Revenue, and exhibits from both

parties were received. The Board allowed the record to



remain open for a period of time for the purpose of
recei ving post-hearing subm ssi ons.

The Board reverses the decision of the Gallatin County
Tax Appeal Board.

FACTUAL BACKGROUND

1. Due, proper, and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place
of the hearing. Al parties were afforded opportunity
to present evidence, oral and docunentary.

2. The subject property is residential in character and
descri bed as fol |l ows:

The improvements located on Lots 39, 40 and 41, Block 7,
Fairview Addition, at 610 South Willson, City of Bozeman, County
of Gallatin, State of Montana. (Geocode #. 06079907303330000,
Assessor Code RGH1160).

3. For tax year 2003, the Departnent of Revenue appraised
the subject property at $49,880 for the land and
$568, 050 for the inprovenents.

4. The taxpayer filed an appeal with the Gllatin County
Tax Appeal Board on Septenber 18, 2003, requesting a
total property value of $435,000, citing the follow ng
reasons for appeal:

Appraised value determined by “independent” appraisal from

(Quality Appraisal Services) dated July 18, 2003. See attached
appraisal report.



5. In its Decenber 17, 2003 decision, the county board
deni ed any reduction in val ue.

6. The taxpayer then appealed that decision to this Board
on January 15, 2004, citing the followng reason for
appeal :

1. The County Tax Appeal Board failed to consider the independent
appraisal of the subject property presented to them at the hearing
which utilized both a cost and sales approach to determine the
value of the property to be at $435,000.00

2. The Department of Revenue's application of the Economic
Condition Factor (ECF) to determine the market value of the
improvements to the subject property was incorrectly calculated.

TAXPAYER S CONTENTI ONS

The taxpayers purchased the subject honme in 1997,
according to M. Warren, for $266, 500.

M. Warren presented Taxpayer’s Exhibit 1, entitled
“Bases for Appeal”, in which he outlined the five issues on
appeal :

1. Factual Errors and M stakes

a. Garage does NOT have a full kitchen. Ar ea
under question has built-in cabinets and a

si nk.

b. Garage does NOI' have a full-bathroom It
has a half-bath with a shower.

C. Garage is NOT a 4-car garage, but a 2-car
gar age.

d. House does NOTI' have 3 full-bathroons. It

has 1 full-bathroom (with bathtub) and 2
hal f-baths (with showers.)



Failure to Consider Effect of “Knob and Tube
Wring on Market Val ue.

The historic section of the house has “knob and
tube” electrical wring dating form the early

1900’ s. This has the effect of decreasing the
mar ket val ue of the house for two reasons.
a. Potential buyers may not feel confortable

wth *“knob and tube” wring since it 1is
highly flammable if in poor condition.

b. Potential buyers may NOT be able to obtain
home insurance wthout replacing the “knob
and tube” wiring. To replace “knob and tube”
wiring wuld be costly. Qur i nsurance
conpany (USAA |Insurance Conpany) wll NOT
i ssue new policies on homes wth *“knob and
tube” wring. Wen we initially purchased
t he property, USAA | nsur ance Conpany
required a special inspection of the “knob
and tube” wiring before agreeing to issue a
homeowner’s insurance policy. W are
currently insured only Dbecause we are
grandfathered in from when we initially
purchased the property. The current insured
value of the property (including garage) is
$484, 000. The preceding statenents were
verified by telephone wth USAA |nsurance
Conpany on Septenber 27, 2004.

Failure to Consider Appraisals of |ndependent
Certified Appraisers.

Two appraisals (included as Exhibits 2 and 3) have
been conducted since July 1, 2003. These
apprai sals are summari zed bel ow.

a. Quality Appr ai sal Service i ssued an
apprai sal report (Exhibit 2) dated July 18,
2003 that appraised the property using the
sal es conpari son approach at $435, 000.

b. Jorgenson Northwest  Appraisal i ssued an
apprai sal report (Exhibit 3) dated April 7,
2004 that appraised the property using the
sal es conpari son approach as $560, 000.



Note that the preceding appraisals were ordered
by US Bank in support of |oan applications. I n
both cases, US Bank selected and paid the
appraisal firns.

Failure to Equalize Values of Area Under Montana
Code Section 15-7-112.

Mont ana Code Section 15-7-112 states: “The sane
met hod of appraisal and assessnent shall be used
in each county of the state to the end that
conparable property wth simlar true narket
values and subject to taxation in Mntana shall
have substantially equal taxable values at the end
of each cyclical revaluation program hereinbefore
provi ded. (enphasi s added.)

We believe the followng exanples illustrate the
failure to equalize values wth the surrounding
nei ghbor hood where the property under appeal is
| ocat ed.

Exanmple 1: 604 South WIllson (Exhibit 4) IS
apprai sed at $454, 800.

a. Sane |ot size and val ue

b. 604 as 1,039 ft. nore living area

c. 3 fireplaces v. none for 604 S

Wl son
d. Both property have detached 2-car
gar ages.
Exanple 2: Apprai sed values of other hones in

surroundi ng nei ghbor hoods (Exhibit 5)
600 bl ock of South WIIlson (Exhibit 6)

603 apprai sed at $279, 700
604 apprai sed at $454, 800
607 apprai sed at $262, 000
610 apprai sed at $617, 930
613 apprai sed at $317, 100
619 apprai sed at $296, 000
624 apprai sed at $474, 240

@™o anoTw



600 bl ock of South Grand (Exhibit 7)

601 apprai sed at $375, 940
602 apprai sed at $295, 400
608 apprai sed at $229, 200
609 apprai sed at $234, 600
612 apprai sed at $209, 100
613 apprai sed at $355, 000
616 apprai sed at $281, 200
621 apprai sed at $334, 100
622 apprai sed at $279, 000

T FTeTPao oo

600 bl ock of South Tracy (Exhibit 8)

a. 601 apprai sed at $357, 200
b. 607 apprai sed at $263, 300
C. 611 apprai sed at $178, 600
d. 615 apprai sed at $255, 500
Exanple 3: 601 South Gand is shown in

advertisement (Exhibit 9) as being sold wthin
the past 6 nmonths for $449, 500. This property
should be a good sales conparable for 610 South
W I son.

Exanpl e 4: Per the MS (Miltiple Listing
Service), 603 South WIlIlson was |listed as being
sold for $329,500 in My 2003. This property
should be a good sales conparable for 610 South
W I son.

Exanpl e 5: 521 South WIllson is appraised at
$564, 640 (Exhibit 10) has over 900 nore sq. ft.

Exanpl e 6: 811 South WIllson is appraised at
$792,040 (Exhibit 11) occupies an entire city
bl ock and has 11,253 sq. ft. (nmore than 8,500
nore sq. ft.)

5. Failure to Support the Use of the 1.67 Economc
Condi ti on Factor.



The Montana Suprenme Court in Albright v. St. [281
ML96, 933 P2d 815, 54 St.Rep. 132 (1997] allows
the use of the ECF (economc condition factor) in
apprai sing property when conparable sales data are
unavai |l abl e. However, in Demarois v. DOR and
Tinmmons v. DOR, it has ruled that the Departnent
of Revenue (DOR) nust support the use of ECF
i ncluding the data used to conpute the ECF

Wth respect to 610 S. WIlson, the DOR used an ECF
of 1.67 to arrive at the appraised value of the
property. However, DOR has failed to (1) show how
1.67 was det er m ned or (b) what ar ea
(nei ghbor hoods/ properties) the 1.67 applied to
during the assessnent process.

The subject home, constructed in 1906, is in an
historic Bozeman district. The taxpayers renoved the
original garage and built a new one that |ooked |ike a
carriage house in keeping with the historic theme of the
nei ghborhood. M. WArren was unable to provide an estimate
of the cost to construct the new garage, but did estinmate
an amount in excess of $300,000 for the construction of the
new garage, an addition, and a renodel of the hone. M.
Warren disputes the DOR designation of the structure as a
“four-car garage.” He maintains it is not possible to fit
four cars, or even three, in his garage, nor would the

Bozeman Historic Preservation authorities permt such a

structure to be built in the subject nei ghborhood.



M. Warren feels the presence of knob and tube wring
in the house dramatically affects its market value. This
Wi ring system can be highly flamuable and renders a hone
difficult, if not inpossible, to insure. The subject hone
was only able to obtain insurance after passing an
i nspection and was “grandfathered in.” M. Warren stated
that his insurance conpany no |longer insures honmes wth
this type of wring.

The kitchen area has been entirely renovated,
including renoval and replacenent of the knob and tube
wiring at a cost exceeding $30,000, so they don't have a
maj or appliance that’s on knob and tube wring. The cost
to replace the remainder of this wiring in the house would
be extrenely prohibitive. M. Warren estimated it would
cost between $50,000 to $100, 000.

The DORs failure to consider i ndependent fee
appraisals is a mjor issue of contention for the
t axpayers. Using a cost approach to value, Quality

Apprai sal Service found a value of $435,000 as of July 1,

2003. This appraisal was perfornmed for the purpose of
obtaining an equity line of credit. The DOR s appraisal
found a total value of $639, 000. A second appraisal was



ordered when the taxpayers refinanced the original nortgage
in 2004. As of April 7, 2004, Jorgenson Northwest
appraisal found a value, using the sales conparison
approach, of $560, 000.

As outlined above, the taxpayer feels the subject hone
has been appraised wunfairly in conparison to simlar
properties.

M. Warren feels that the DOR failed to support its
application of a 1.67 percent econom c condition factor.

DOR S CONTENTI ONS

The DOR considers a dwelling to be sonething that has
a kitchen that includes a hot water heater, a kitchen sink
and cabi nets. Whether or not the taxpayers decide to
install a stove and refrigerator is up to them because the
dwelling is wred for such installation. Therefore, the
DOR does consider the garage inprovenents to be a dwelling
for the above reasons and because it al so has a bathroom

The DOR counts the bathroom fixtures. They don’t care
whether it’s a shower or a tub. Anything that has three
fixtures is considered to be a full bathroom

Regarding the four-car garage issue, the DOR does not

actually state, on the property record card, that it's a



four-car garage. The DOR bases its cost and value on the
nunber of square feet and the quality of construction
present in a garage. |If a garage has 200 square feet, it’s
considered a two-car garage and so on. The four-car
designation is not an issue in regards to a value
determ nation for the subject garage.

Regarding the presence of knob and tube wring, the
DOR referenced an article froma nonthly publication of the
Bozeman Daily Chronicle entitled “At Honme.” The March 2003
issue of this publication contained an article on the
subject hone. This honme is in Bozeman’s historic district.
According to Ms. Crawford, any article in this publication
speaks to “unique, upper-end hones”, wth a focus on
craft smanshi p, new t echnol ogy of material s, and
refurbishing of historical honmes. “These are not your
typi cal homes that are listed in this particular
publication”, according to M. Crawford. The March 2003
i ssue showcased the subject hone. The article points out
all the fine quality of craftsmanship inside the hone as
well as its historical significance, which undoubtedly adds
to its value. Ms. Crawford stated that the article

mentions that the knob and tube is fully functional.
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Therefore, the DOR did not consider it to be a detrinent
because “they nentioned it right in the article” and did
not take its presence into consideration in its appraisal
Ms. Crawford did acknow edge that the presence of knob and
tube wiring would have a detrinental inpact on a hone’'s
mar ket value if that wring rendered it wunable to be
i nsur ed. She stated that she just does not have proof of
the insurability issue. She also stated that the DOR was
not made aware of the taxpayers’ concerns with this wring
until M. Warren brought the issue to the State Tax Appeal
Board heari ng.

The subject land was valued using conparable,
verified, land sales. These sales were entered into a
sal es history dat abase.

The inprovenent value was determned wusing the
repl acenent cost new | ess depreciation nethod because good
conparable sales were not available for inprovenents wth
two separate dwellings. The subject hone also has a
carriage house with living quarters above it (the garage
property). This inprovenent is considered to be a separate
dwelling, and thus was valued separately from the min

resi dence.
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An econom c condition factor (ECF) 167% was applied to
both structures. The ECF is a conponent within the cost
approach to value. Summari zed, Exhibit F states the
followwng with respect to the ECF:

The final step in the cost approach is ensuring that estimated values are
consistent with the market. This is extremely important since the cost
approach includes individual estimates of value for land and buildings.
The land values are estimated through the use of comparable sales.
Building values are estimated through use of replacement cost less
depreciation. However, replacement cost will only reflect the supply side
of the market and therefore a market adjustment or economic condition
factor is necessary to account for the demand side of the market.

The application of the Economic Condition Factor (ECF) or market
adjustment is acknowledged by the International Association of Assessing
Officers (IAAO) in their mass appraisal text, “Property Appraisal and
Assessment Administration”. Quoting from page 230 of the Summary,
“Cost models, like other valuation models, should be specified and
calibrated using local market information so that they reflect accurately the
operation of local real estate markets.”.(sic) And quoting from page 311 of
the paragraph titled Market Adjustment Factors, "Market adjustment
factors are often required to adjust values obtained from the cost
approach to the market. These adjustments should be applied by type of
property and area based on sales ratio studies or other market analyses.
Accurate cost schedules, condition ratings, and depreciation schedules
will minimize the need fro market adjustment factors.” Further, the
Montana Supreme Court upheld the use of Economic Condition Factors
(ECF) by the Department in Albright v. State of Montana, 281 Mont.
196, 202-203, 933 P.2d 815, 819 (1997). A copy of that decision is
attached to this definition.

The economic condition factor is a component for
depreciation/appreciation or market adjustment that is uniformly applied
across all properties in a given market area. Typically, economic condition
factors will be at or below 100% for properties in economically depressed
areas and greater than 100% in high growth areas.

The use of market adjustments is extremely important in the Montana Ad

Valorem appraisal process. The Department of Revenue constructs a
standardized depreciation table, using stabilized market and cost data.

12



The economic condition factor is used to correlate the cost approach to
the market approach across the vastly different economic areas in
Montana.

Because the economic condition factor is developed using a population of
localized market data in a given area, it is unique to that market area and
should never be adjusted on an individual basis.

The formula for calculation of the Economic Condition Factor (ECF) is as
follows:

In each given market area, the ECF is the ratio determined by
dividing the average market value by the average cost value, for
those valid sales that were used in development of the market
model for that market area.

Exhibit G is a docunent that further explains the ECF and
also illustrates the nethod for cal culating the ECF.

BOARD DI SCUSSI ON

The taxpayer appealed the DOR s 2003 nmarket value
determ nation for the inprovenents to the Gallatin County
Tax Appeal Board (CGCTAB). GCTAB denied the taxpayer and
subsequently, the taxpayer appealed to this Board.

The i ndependent fee appraisals and the DOR s apprai sal

i ndicate the foll ow ng val ues:

Taxpayer
Cost Approach Sales .
- Land : Final Value
Exhibit Date of Value value Value Comparison Indication
(Improvements) Value
2 July 18,2003 $110,000 $325,439 $435,000 $435,000
3 April 7, 2004 $200,000 $407,022 $560,000 $560,000
DOR
B&C [ January 1,2003 | $49,880 | $568,050 | NA | $617,930

Based on the above value indications, it is clear the

13



appraisal of real property is an extrenely subjective
practice. The DOR testified that it could not provide a
value by neans of the sales conparison approach, because
there was insufficient conparable data. The fee appraisals
both enpl oyed the sal es conparison approach in arriving at
an indication of val ue.

The DOR established its value indication by neans of
the cost approach to val ue. The DOR testified, that as a
conponent of the cost approach, it’s necessary to adjust
the value indication by the ECF. In this case, the DOR
applied an ECF of 167% The DOR points out that the ECF is
an appropriate adjustnment to the cost approach. I n
addition, the Suprene Court wupheld its applicability in

Albright v. State of Mntana, 281 Mnt. 196, 202-203, 933

P.2d 815, 819 (1997). Prior to the application of the ECF

the DOR s cost approach would provide a value of $340,150
for the inprovenents. Adding the value of the |and, the
total value is $390,030. The application of an ECF of 167%
woul d indicate that the area is thriving. No one suggested
that the Bozeman area is not and was not experiencing rapid
growh at the tine of the DOR s date of val ue. However,

the DOR did not provide this Board any supporting
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docunentation that would suggest that an ECF of 167% is
appropriate for this property. The DOR has advocated
val ues before this Board from the cost approach in previous
appeals. This Board has no recollection of an ECF that was
to the magnitude of 167% in past appeals statew de. Page
three of DOR exhibit G in sunmary states:

“After determination of ECF, it is necessary to update the ECF field (170)
on each parcel in the market model area and associated parcels in the sales
history file. To globally update Field 170, send copies of supporting
documentation and selectability apply transactions requests to your
Regional Manager. The Regional Manager will retain copies for their
files and forward copies of supporting documentation and apply
transaction requests to the Appraisal/Assessment Bureau for final
approval and processing. Copies of attachments A, B, C, and requests
for selectability apply transactions for each market model area will
constitute appropriate documentation to retain...”

For the DOR to expect this Board to accept and
uphold its value based upon the cost approach, the DOR
shoul d have been prepared to justify the 167% ECF wth
t he docunentation as noted above. Based upon what this
Board knows about the 167% ECF it is capricious at best.

It is true, as a general rule, that the Departnent of
Revenue appraisal is presunmed to be correct and that the
t axpayer nust overcone this presunption. The Depart nment
of Revenue should, however, bear a certain burden of

provi ding docunented evidence to support its assessed

val ues. Western Airlines, Inc., v. Catherine M chunovich
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et al., 149 Mont. 347, 428 P.2d 3, (1967).

The taxpayer provided this Board wth an independent
fee appraisal (Exh. 2) with a date of value of July 18,
2003. The appraiser arrived at a value of $435,6000 for the
property. A second appraisal (Exh. 3) with a date of val ue
of April 7, 2004 arrived at a value of $560,000. The DOR s
date of value is prior to both of those reports and based
upon the DOR s value, it would suggest the market had been
decl i ni ng.

The Board notes that the subject property, based upon
its characteristics, IS unique, which could pose a
chal l enge in appraising. This is evident based upon the
wi de range of values that have been presented.

The taxpayer asserts that the presence of the knob &
tube wiring that is present in the property has an adverse
i npact to the overall value of the property. This may very
well be the case, but the dollar amunt nust be extracted
from the market. At this point, no credible evidence was
presented to the Board to quantify an adj ustnent.

This Board nust evaluate the evidence that it has been
presented and issue an opinion of value based upon that

evi dence. It is the opinion of this Board that the best
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indication of wvalue for the property is $435 000 as
presented in exhibit 2.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over this
matter. 815-2-301, MCA

2. §15-8-111 MCA. Assessnment - nmarket value standard -
exceptions. (1) Al taxable property nust be assessed
at 100% of its nmarket value except as otherw se
provi ded.

3. Western Airlines, Inc., v. Catherine M chunovich et
al ., 149 Mont. 347, 428 P.2d 3, (1967).

4. Al bright V State of Mntana, 281 Mont. 196, 1997

5. 15-7-111. Periodic revaluation of certain taxable
property. (3) Begi nning January 1, 2001, t he
departnment of revenue shall adm nister and supervise a
program for the revaluation of all taxable property
within classes three, four, and ten. A conprehensive
witten reappraisal plan nust be pronulgated by the
departnent. The reappraisal plan adopted nust provide
that all class three, four, and ten property in each
county is revalued by January 1, 2003, and each

succeedi ng 6 years
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The appeal
deci si on of

rever sed.

of the Taxpayer is hereby granted and the

the Gllatin County Tax Appeal
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ORDER

| T IS THEREFORE ORDERED by the State Tax Appeal Board
of the State of Mntana that the subject property shall be
entered on the tax rolls of Gllatin County by the Iocal
Depart ment of Revenue office at the land value of $110, 000
for the land and $325,000 for the inprovenents. The
decision of the @Gllatin County Tax Appeal Board is
reversed.

Dated this 7th day of January 2005.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JERE ANN NELSON, Menber

JOE R ROBERTS, Menber

NOTI1 CE: You are entitled to judicial review of this Oder
in accordance wth Section 15-2-303(2), MCA Judi ci al
review may be obtained by filing a petition in district
court within 60 days followng the service of this Oder.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 7th day of
January, 2005, the foregoing Oder of the Board was served on
the parties hereto by depositing a copy thereof in the U S

Mai | s, postage prepaid, addressed to the parties as foll ows:

M chael G een

CRONLEY, HAUGHEY, HANSON, TOOLE & DIETRICH, P.L.L.P.
100 North Park Avenue

Suite 300

P. O, Box 797

Hel ena, ©Mont ana 59624- 0797

Ofice of Legal Affairs
Departnent of Revenue
M tchell Buil ding

Hel ena, MI 59620

Ty Typolt

DOR Appraisal Ofice

2273 Boot Hi Il C., Suite 100
Bozeman, MI' 59715

Ed McCrone, Chairnan

Gl latin County Tax Appeal Board
P. O Box 5075

Bozeman, MI. 59717

DONNA EUBANK
Par al egal
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